
Breach of Fiduciary Duty

1. If you’re married, will 
your spouse always serve 

in the first position? 
YES or NO.

In the business world, there are certain individuals who must be trustworthy in their 
actions so they can be counted upon.  A business could not function, for example, if its 
executives acted solely in their own self-interest and put their own goals before the 
goals of the business organization.  There are different types of legal obligations or 
duties that exist in business relationships, and those with the strongest obligation to act 
with honesty and integrity are said to have a fiduciary duty. 

A fiduciary duty has been defined by former U.S. Supreme Court Justice Benjamin 
Cardozo as: “something more than the ordinary honor of the marketplace ... the very 
punctilio of honesty and forthrightness.”  A fiduciary duty is the highest duty that one 
person can owe to another person under the law, and those who are fiduciaries must 
always live up to their obligations. If they fail to do so, a claim may be brought against 
them by those who were harmed by the breach of duty. 

Give us a call at (866) 237-8129 or contact us online to discover more about 
how an attorney can provide assistance when a fiduciary duty may have 

been breached. 
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Fiduciary Relationships in Business
Not every business relationship creates a fiduciary duty, but many relationships do 
create this obligation and many business professionals are considered fiduciaries.  A 
fiduciary duty may be created by statutory law, by case law, or by contractual 
relationships. For example, a fiduciary duty exists: 

• Between partners in a partnership. 
• Between majority or controlling shareholders and minority shareholders. 
• Between company officers and shareholders. 
• Between the board of directors and the shareholders. 
• Between a designated fiduciary of a company retirement plan covered by ERISA and  
  plan participants 
• Between an attorney and a client. 
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Fiduciaries owe both a duty of loyalty and a duty of care. In business, the duty of 
loyalty means that no business owner, partner, director, or shareholder should put his 
own interests ahead of those of the business organization. Self-dealing, conflicts of 
interest, and other acts which harm the business are strictly forbidden for a fiduciary. 
 Fiduciaries also must be honest in all dealings, and must make  appropriate and 
honest disclosures as required. 

The duty of care that is owed by a fiduciary also requires the individual to act with a 
reasonable level of competence. While a rule called the business judgment rule 
protects company owners and executives from being held personally responsible for 
business decisions that result in bad outcomes, this rule does not absolve fiduciaries of 
their responsibilities to do their due diligence and exercise reasonable levels of 
competence. 

Fiduciaries may also have other duties in a business environment, including a duty of 
confidentiality, a duty of loyalty, a duty of good faith and fair dealing, and a duty of 
disclosure.  For those who wish to make a claim against a fiduciary for failing to fulfill 
an obligation, it may first be necessary to establish the extent of duty that exists.  
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What if a Fiduciary Duty is Breached?
A fiduciary who fails to fulfill his duties can face serious consequences. In business, a 
failure to fulfill a duty, or a breach of fiduciary duty, can take many forms including: 

• Profiting at the expense of the business. 
• Allowing or encouraging a conflict of interest to exist between personal and business 
interests. 
• Usurpation or diverting business away from the company. 
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• Acting in self-interest instead of acting in a company's interests, such as accepting 
bribes for contracts instead of choosing appropriate suppliers based on what is best for 
the business organization. 
• Intentional mismanagement or misappropriation of company assets. 
• Misuse of superior knowledge or confidential information. 
• Failing to make appropriate disclosures. 

Statutory law, case law, and contract law can all set the parameters of relationships, 
which help to determine when a breach of fiduciary duty occurs. For example, the 
Uniform Partnership Act (UPA) and Revised Uniform Limited Partnership Act (RULPA) 
help to define the duties that partners owe to each other.   

If a suspected breach has occurred, legal action may be taken to hold the breaching 
fiduciary accountable.  In California, a case called Knox v. Dean  made clear that the: “ 
elements of a cause of action for breach of fiduciary duty are the existence of a 
fiduciary relationship, its breach, and damage proximately caused by that breach.” 

The specific appropriate legal action to take and the available remedies resulting from 
a breach are going to vary depending upon the nature of the breach which occurred. 
For example, usurpation of business opportunity can give rise to a tort claim for 
usurpation.  A failure of a fiduciary to exercise reasonable care can also result in a 
cause of action, provided the plaintiff can prove essential elements of this claim. 
California Civil Jury Instructions 4101 set forth the essential factual elements of a claim 
that originates from a failure of a fiduciary to exercise reasonable care. 

While the specific elements of a cause of action for breach of fiduciary duty can vary, 
the goal of pursuing a case for beach of fiduciary is to obtain a legal remedy from the 
court for the fiduciary's failure. In general, when a breach is proved, the fiduciary can  
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become responsible for compensating the wronged parties for the losses that the 
breach caused to occur. 

An experienced attorney can provide assistance in determining if a fiduciary duty was 
breached, in pursuing an appropriate claim for breach of fiduciary duty; in 
demonstrating the breach occurred; and in demonstrating the extent of damages. The 
goal is for the breaching fiduciary to be held accountable and for those who were 
harmed by the breach to be “made whole” for losses.  
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Getting Legal Help with Breach of Fiduciary Duty

Brown & Charbonneau, LLP can provide guidance to those who believe a breach of 
fiduciary duty has occurred, or can provide aid to fiduciaries who have been accused of 
a breach.  Give us a call at (866) 237-8129 or contact us online to discover more about 
how an attorney can provide assistance when a fiduciary duty may have been 
breached.   


